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REMARKS 

Applicants have updated the priority information in the specification as required by the 
Examiner (see the Office Action, page 6, hnes 2-3). Applicants have also amended claims 1 and 
2 to more particularly point out and distinctly claim the subject matter which they regard as their 
invention. Support for amended claims 1 and 2 can be found at page 1, lines 25-26 and page 5, 
lines 11 -14.^ This amendment has necessitated minor changes to claims 5 and 6, In addition, 
Applicants have amended claims 16-21 to correct typographical errors. No new matter has been 
introduced by the amendments. 

Claims 1-29 are currently pending. Reconsideration of this application, as amended, is 
respectively requested in view of the following remarks. 

Rejections under 35 U.S.C. § 102 

The Examiner rejects claims 1-9, 16-25, and 28 for anticipation on various grounds. 
Applicants will traverse each ground below: 

I 

The Examiner rejects claims 1-4, 7-9, 16-25, and 28 as being anticipated by Gorsek, U.S. 
Patent 6,649,195 (the *195 patent). Claims 1 and 2, the two independent claims, will be 
discussed first. 

Claim 1, as amended, covers a composition containing vitamin B3, quercetin, and 
caffeine. Claim 2, as amended, covers a composition containing vitamin C, quercetin, and 
caffeine. In both compositions, caffeine is added in pure form. 

The '195 patent discloses a composition containing, among others, vitamin B3, 
vitamin C, quercetin, and a green tea extract. While green tea leaves contain caffeine, a green 
tea extract may be caffeine-free. Enclosed herewith as "Exhibit A" is a copy of a Web page 
showing a caffeine-free green tea extract. The '195 patent does not specify whether caffeine is 
included in the green tea extract. Indeed, it does not mention caffeine at all. As this reference 

* Claim 1, as amended, recites "wherein caffeine is added in pure form." Composition A described at 

page 5, lines 11-14 was prepared by mixing 1000 mg of caffeine with other ingredients. In other words, caffeine 
was added in pure form. 
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does not teach a composition containing caffeine, it does not anticipate claims 1 and 2, which 
recites caffeine added in pure form. 

Even if the green tea extract in the *195 patent composition contains caffeine (which 
Applicants do not concede), this reference still does not anticipate claims 1 and 2. More 
specifically, as a green tea extract containing caffeine and co-extracted components, it is 
different from caffeine in pure form. Thus, the '195 patent composition, which includes a 
caffeine-containing green tea extract, is different from the composition of claim 1 or 2, which 
contains caffeine added in pure form.^ 

For the same reasons set forth above, claims 3, 4, 7-9, and 16-21, dependent from claim 1 
or 2, are also not anticipated by the '195 patent. 

Claims 22 covers a method of using a composition of claim 1 to enhance physical 
performance. Claims 23-25 and 28 covers a method of using a composition of claim 2 to 
enhance physical performance. As claims 1 and 2 are novel, so are claims 22-25 and 28 drawn 
to use of the composition of claim 1 or 2. 

Claims 22-25 and 28 can also be distinguished from the '195 patent on a second and 
independent ground. These claims cover a method for enhancing phvsical performance . By 
contrast, the '195 patent describes a method for treating eve diseases, such as macular 
degeneration, cataract, and glaucoma. Nowhere is mentioned in this reference enhancement of 
physical performance as required in claims 22-25 and 28. For this additional reason, the '195 
patent also does not anticipate claims 22-25 and 28. 

II 

The Examiner rejects claims 1-6 as being anticipated by Gorsek, U.S. Patent 6,551,629 
(the '629 patent). 

The '629 patent discloses a composition containing, among others, vitamin B3, 
vitamin C, quercetin, and a green tea extract. This reference, like the '195 patent, is silent on 



Even though claim 1 is open-ended, the claimed composition cannot contain green tea components that 
would be co-extracted with caffeine, as it is free of a caffeine-containing green tea extract. The same holds for 
claim 2. 
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whether the green tea extract contains caffeine. Thus, for the same seasons set forth above, it 
does not anticipate claims 1 and 2, which recites caffeine added in pure form. 

By the same token, claims 3-6, dependent from claim 1 or 2, are also not anticipated by 
the '629 patent.^ 

m 

The Examiner rejects claims 1-6 and 16 as being anticipated by Anderson et al, U.S. 
Patent 5,846,569 (the *569 patent). 

The '569 patent discloses a composition containing vitamin B3, vitamin C, quercetin, and 
green tea, but does not specify the form of green tea used in the composition. A fair reading of 
this reference compels the conclusion that the term "green tea" refers to green tea leaves, which 
contain caffeine. In other words, the caffeine in the composition of the '569 patent is embedded 
in green tea leaves. By contrast, the caffeine in the composition of claim 1 or 2 is added in pure 
form and by no means embedded in green tea leaves. Claims 1 and 2 are therefore not 
anticipated by the '569 patent. 

For the reasons set forth above, claims 3-6 and 16, dependent from claim 1 or 2, are also 
not anticipated by the *569 patent. 

Rejections under 35 U.S.C. § 103(a) 

The Examiner rejects claims 1-15, 26, 27, and 29 for obviousness on various groimds. 
Applicants will traverse each ground below: 

I 

The Examiner rejects claims 5 and 6 as obvious over the '569 patent. 



Claim 6 recites a green tea extract containing at least one of the following five polyphenolic compounds: 
epigallocatechin gallate, epicatechin, epicatechin gallate, epigallocatechin, and polypheron E. Thus, the 
composition of claim 6 contains, among other, caffeine added in pure form and a caffeine-free green tea extract. 
This composition is different from the prior art composition described in *629 patent, even if the latter contains a 
green tea extract having a caffeine and one of the five polyphenolic compounds. More specifically, to extract 
caffeine and one of the five polyphenolic compounds together, a solvent different from that used to extract only one 
of the five substance would be used, since caffeine, an alkaloid, is structurally different from polj^henolic 
compounds. As different solvents are used, components co-extracted with caffeine and one of the five polyphenolic 
conrq)ounds are different from those co-extracted with one of the five polyphenolic compounds. 
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Claims 5 and 6 depend from claim 2. Their patentability resides at least in part in the 
unique feature recited in claim 2, i.e., caffeine added in pure form. 

As discussed above, the '569 patent discloses a composition containing green tea. Green 
tea contains myriad compounds. Nowhere is suggested in this reference that caffeine, among the 
myriad compounds, is an active ingredient, hi other words, it does not suggest use of a pure 
caffeine compound. Thus, the *569 patent does not render obvious claims 5 and 6, which cover 
compositions containing caffeine added in pure form. 

II 

The Examiner rejects claims 1-15 as obvious over the *629 patent in view of Rosenberg 
et al., U.S. Patent 6,579,544 (the *544 patent), Husz, U.S. Patent 6,277,427 (the *427 patent), 
Pearson et al., U.S. Patent 6,261,589 (the '589 patent), Pearson et al., U.S. Patent 6,261,589 (the 
'589 patent), and Xiong et al., U.S. Patent 6,299,925 (the '925 patent). 

Among the rejected claims, only claims 1 and 2 are independent. Applicants submit that 
the patentability of clams 1-15 resides at least in part in a common feature of the compositions of 
both claims 1 and 2, i.e., containing caffeine in pure form and quercetin. 

The '629 patent discloses a composition containing, among others, vitamin B3, 
vitamin C, quercetin, and a green tea extract. It fails to teach or suggest including in a 
composition caffeine added in pure form. The '925 patent describes a green tea extract 
containing polyphenol compounds. Like the '629 patent, it fails to teach including in a 
composition caffeine added in pure form. Further, it does not mention quercetin at all. 
The '544 patent teaches a composition containing vitamins, minerals, and carotenoids. It 
mentions neither caffeine nor quercetin. 

As none of '629, '544, and '925 patents discloses using caffeine in pure form, these 
references, alone or taken together, do not suggest a composition containing caffeine in pure 
form and quercetin. In other words, it does not suggest mixing caffeine in pure form and 
quercetin. 

The other references, the '427 patent and the '589 patent, do not cure this deficiency. 
The '427 patent discloses a beverage prepared by mixing caffeine with the following ingredients: 
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ascorbic acid, iron, organic and inorganic food acids, mineral salts, sweeteners, auxiliary agents, 
vitamins, and aromatic substances. The '589 patent discloses a composition prepared by mixing 
caffeine with the following ingredients: phenylalanine, vitamin B6, vitamin C, copper, folic acid, 
taurine, vitamin B5, choline, fruit sugar, and caffeine. These is no suggestion in ether of these 
two references that caffeine be mixed with other ingredients, e.g., quercetin, a component of the 
compositions of claims 1 and 2. As mentioned above, the other three references also do not 
suggest mixing caffeine in pure form and quercetin. Without such a suggestion in any of the 
cited references, one skilled in the art, in view of them, would have not been motivated to arrive 
at the compositions of claims 1 and 2, in which caffeine in pure form is mixed with quercetin. 

For the reasons set forth above, claims 1-2 are not rendered obvious by a combination of 
the '629, '544, '925, '589, and '427 patents. Neither are claims 3-15, dependent from either 
claim 1 or. claim 2. 

m 

The Examiner rejects claims 26, 27, and 29 as obvious over the *629 patent in view of the 
'544 patent, the '427 patent, the '589 patent, and the '925 patent, and further in view of the '569 
patent. 

Claims 26, 27, and 29, dependent from claim 23, cover a method of using the 
composition of claim 2 to enhance physical performance. 

As discussed immediately above, a combination of the '629, '544, '427, '589, and '925 
patents does not render obvious the composition of claim 2, since none of them suggests mixing 
caffeine in pure form with quercetin. The '569 patent teaches a composition containing vitamin 
B3, vitamin C, quercetin, and green tea. As it does not mention caffeine in pure form at all (see 
supra page 9, line 6-12 and page 10, lines 1-5), its combination with the other five references 
also does not suggest mixing caffeine in pure form with quercetin. Thus, a combination of all six 
references also fails to suggest the composition of claim 2. Claims 26, 27, and 29, which require 
use of this composition, are therefore not rendered obvious by the combination. 
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Double patenting rejection 

The Examiner rejects claims 1-29 under the judicially created doctrine of obviousness- 
type double patenting rejection in view of claims 1-24 of U.S. Patent No. 6821,536. 

In the sole interest of moving this application toward allowance, Applicants have 
submitted herewith a terminal disclaimer to obviate this rejection. 



CONCLUSION 

Applicants submit that the rejections asserted in the Office Action have been overcome 
and claims 1-29, as pending, are novel and non-obvious over the cited references. Applicants 
respectfully request allowance of all pending claims. 

Enclosed is a $60 check for the Petition for Extension of Time fee. Please apply any 
other charges or credits to deposit account 06-1050. 



Respectfully submitted, 



Da.e:__LLl2Z:£E^_ ^. ((.nl{U^ 

^^ocky Ts^Jt'h.D., J.D. 
/^omey for ^plicants 
Reg. No. 34,053 

Fish & Richardson P.C. 
225 FrankUn Street 
Boston, MA 021 10 
Telephone: (617) 542-5070 
Facsimile: (617) 542-8906 
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Teavigo?60 veg-caps, Pure 
Teavigo?br> 

Highly purified green tea extract containing 94% EGCG 

* Teavigo?is a natural, caffeine-free green tea extract providing a highly f 
source of epigallocatechin gallate (EGCG). Over the years, numerous stu( 
that this polyphenolic compound provides optimal cellular function and ar 
protection. Multiple recent studies have suggested that EGCG supports pi 
lung, and bladder health. Additionally, a clinical study reported that EGCC 
healthy cervical tissue. An in-vitro study conducted at the Mayo Clinic in I 
reported that EGCG helped promote blood cell health. Research has indie 
may promote cellular health through a number of pathways, including an 
oxidation mechanism as well as a moderation of gene expression. Furthe 
promote healthy lipid metabolism. Investigators in one study reported th. 
moiety on the EGCG played a particularly important role in supporting he 
apolipoprotein metabolism. 

Standardized to contain 94% epigallocatechin gallate (EGCG), Teavigo?pi 
and efficient antioxidant and cellular support and Is pesticide and herbicic 

REFERENCE: Lee YK, Bone ND, Strege AK, Jelinek DF, Kay NE. VEGF rece 
phosphorylation status and apoptosis is modulated by a green tea compo 
epigallocatechin-3-gallate (EGCG), in B-cell chronic lymphocytic leukemic 
l;104(3):788-94. 

is a registered trademark of DSM Nutritional Products, Inc. 

each vegetable capsule contains: green tea extract 150 mg. (standardize 
EGCG) providing epigallocatechin galate (EGCG) 141 mg. vitamin C (as a 
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10 mg. (hypo-allergenic plant fiber added to complete capsule volume re 
1? capsules dally, in divided doses, with meals. 
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out. Business days are considered Monday thru Friday. Customers 
immediate shipment, please call for availability. Items that are nc 
typically ship in 2-7 Business days. Our UPS packing and delivery sch 
Thru Friday . UPS does not normally pick up or deliver our merchandise c 
Sunday. We do process and pack UPS daily. Packages are picked up by U 
Thru Fridays usually by 4:30pm Eastern Standard Time. 

US POSTAL ORDERS" US Postal Domestic and International orders ship I 
Saturday. 

NOTE: CREDIT CARD TRANSACTIONS WILL APPEAR AS MYVITANET.COM 
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Disclaimer: 

Manufacturers continually change product specifications. While we try oui 
product descriptions up to date, they do not necessarily reflect the latest 
available from the manufacturer. We are not responsible for incorrect or < 
descriptions and/or images. 

MyVitanet.com is not responsible for pricing errors, and may not be able 
items where the pricing is incorrect. 

No statements or information on this site have been evaluated by the Foe 
Administration. No products are intended to diagnose, treat, cure or prev 
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